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by Gary Hanson, JD
Stumbo Hanson, LLP, Topeka, Kan.
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Relevant
failing to comply with wage and hour laws as they
relate to on call time can get employers in trouble,
as millions of dollars have been paid in cases
brought by the U.S. Department of Labor or
employees in the past several years.

Basis of compensation

Federal wage and hour laws are governed by the
Federal Fair Labor Standards Act (“FLSA”). In short,
unless an employee is exempt (for purposes of this
discussion, generally an exempt employee will be
one who regularly supervises two or more other full
time employees and has other management
responsibilities), each employee must be paid for
hours worked, and time and a half for all hours
worked in an excess of 40 hours in a work week.
There is no question but what an employee who is
called back to work must be paid for those call back
eaders of this magazine understand that
hours worked, and if those hours together with the
public water supply is a 24/7/365 business.
other hours the employee worked during the week
Larger systems have employees on the job at
exceed 40, that time must be paid at the rate of one
all times, but for the vast majority of systems in
and a half times the regular rate. The real question
Kansas, nights, weekends, and holidays are covered
is, is the time spent “on-call” counted towards “hours
by employees on call.
worked”?
Federal wage and hour laws regulate on call time
The answer to this question depends on whether
for public employees. These rules can be
the on-call time is used “predominantly for the
complicated, and do not apply the same to everyone.
employee’s benefit”. In answering this question, the
For example, rules that apply to public safety
FLSA looks at the following factors:
employees like firefighters
1. Restrictions on Mobility. An
are different from rules that
employee
who is required to remain on the
apply to water or wastewater
These rules can be
employer's
premises or so close that he
system operators. Many
complicated and do
cannot
use
the time effectively for his own
public employers, including
purposes is considered to be working while
not apply the same
several in Kansas, have
on-call. An employee who is merely required
to everyone.
learned the hard way how
to leave word at his home or with company
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officials where he may be reached, or to carry
a cell phone to receive calls from work, is
not working while on-call.
2. Time to Respond. The amount
of time an employee is given to respond
to a call is a factor that affects the ability
of an employee to use on-call time for
his personal benefit.
The Department of Labor
Administrator stated that on-call time
would be compensable where
emergency medical technicians were
required to report to work within five
minutes of being called. However, a court
ruled that water department employees
who were given one hour to respond did not
have to be compensated.

3. Number of Calls to be Answered.
Generally, on-call employees who are allowed to
ignore a certain percentage of calls
are not required to be compensated.
For example, a court held that
The real question is, is
employees who were required to
the time spent “on-call”
respond to at least one-third of all
counted towards
calls were not restricted enough to
warrant compensation.
“hours worked”?

4. Frequency of Calls
Received. Employees who receive
several calls per on-call period should be
compensated; however, employees who rarely
receive calls are not required to be compensated.
5. Employee's Use of On-Call Time. If
employees are able to use the on-call time for
substantial personal projects and affairs, their on-call
time may be non-compensable. Reasonable
restrictions, such as rules concerning alcohol use,
may be imposed without substantially interfering
with employees’ use of their on-call time for their
personal benefit. Significant interference with sleep,
time spent with family and friends or other personal
activities may cause the on-call time to be required to
be paid.
6. Discipline for failure to Answer. If
employees are not disciplined for failure to answer
calls while on-call, the on-call time may not be
compensable.

It should be evident that the
answer to the question above, is
the on-call time spent
predominantly for the
employee’s benefit, is going to
depend on the totality of these
factors, and they are going to
vary from one case to the next. There simply is no
bright line answer, although a number a guides are
available to help. The U.S. Department of Labor has
some very user friendly materials available online,
including a flowchart that is very helpful. See,
http://www.dol.gov/elaws/esa/flsa/hoursworked/scr
eenER80.asp, or simply do a Google search of “FLSA
on call time”. With the help of these guides, and with
counsel from the city or RWD’s attorney, utility
systems should be able to develop employee
handbooks and on-call time policies and apply those
handbook and policy provisions so as to avoid
having the employees’ on-call time be “hours
worked”.
Getting these rules right is vital to water and
wastewater systems. There are 168 hours in a 7-day
week. Assuming 40 of the hours would be covered
by the regular work shift, that leaves 128 during
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Such payments are often fairly
which one or more
nominal, maybe $1 or $2 per
employees may be on-call.
Many employers, including
hour of on-call time, or perhaps
For an employee making $20
many water and wastewater
some time off with pay to
per hour, the cost of having
systems, go beyond what is
compensate for the on-call time.
an employee on-call under
required by compensating
These are all examples of good
very restrictive policies,
accommodations made between
administered so as to cause
their employees for their onemployer and employee. But
those on-call hours to be
call time even though such
such nominal payment would
classified as “hours worked”
on-call time would not count
never suffice as payment for that
could cost the employer
towards “hours worked”
time if the employee has been
$3,840 per week (time and
called back to work or is actually
one-half x 128) in addition to
under the test mentioned.
performing “hours worked” while
the regular pay of $800.
on-call using the test above –
Obviously, few employers
remember that “hours worked”
can afford that kind of
must be paid at the regular rate, and time and oneexpense.
half if over 40.
Note that the discussion above concerns what the
Employers who have employees on-call need to be
law requires. Many employers, including many water
familiar with the rules that apply to this arrangement.
and wastewater systems, go beyond what is required
Look at employee hand books and other policies to
by compensating their employees for their on-call
make sure that they are not overly restrictive, and
time even though such on-call time would not count
consult with your counsel with questions.
towards “hours worked” under the test mentioned.
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